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will unless with the approval of the Supreme Court or a judge
thereof."

The chief ground stated by Middleton J.A. in support of his
decision in In re Green and Flatt is that an executor derives
his title from the will, the probate being merely evidentiary,
and that before probate he is clothed with full title. This, it
may be respectfully suggested, is too wide a statement of the
executor's powers before probate. It is true that an executor
before obtaining probate may do almost all the acts which are
incident to his office (g) f but in some circumstances it may be-
come necessary for him to produce the probate. He may ap-
parently commence an action without probate, but must
produce the probate in order to obtain judgment, and, as has
been already pointed out, under s. 20 of the Devolution of
Estates Act he must either obtain probate of the will or obtain
the approval of the court before exercising the powers conferred
by that section. Furthermore, it is provided by the Surrogate
Courts Act, R.S.O. 1937, c. 106, s. 50, sub-s. 3, that where
an executor was at the time of the death of the testator resident
out of Ontario, the court may in special circumstances appoint
some other person to be the administrator.

As was stated by Phillimore L.J. in Hewsan v. Shelley (h):

It is said . . . that the property of a deceased person vests in
the executor immediately upon the death and by the mere effect of
the will. In some senses this is true. It is true that an executor
can properly act at once, that he can collect Ihis testator's goods,
receive and give discharge for debts due, and alien the goods in-
cluding chattels real in due course of administration, subject always
to the condition that he will some time or another satisfy the court
that has jurisdiction over the subject-matter that there is a will
and that he is the executor. But till he has proved it or till it has
been proved to the court, till it has become probatum, his title is not
certain, and in that way is not complete.

In Hewson v. Shelley letters of administration were granted
to the widow of a man who was erroneously supposed to have
died intestate. On discovery of a will the executors obtained a
recall of the letters of administration and a grant of probate to
themselves. It was held by the Court of Appeal in England
that the letters of administration were valid until recalled, and
that a conveyance made by the administratrix before the recall
of the letters of administration conferred a good title upon the
purchaser. Phillimore L.J., with specific reference to the Land

(g) Williams,  Executors  and  Administrators   (12th  ed.  1930),
vol. 1, p. 189.

(h) [19141 2 Ch, 18, at p. 38.